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(OoPT OF TnE Patent.) 

The United States of America. 
To all to whom these Letters Patent shall come : 

"Whereas, Eoes"Wiiian9,a citizen of the United States, hath 
alleged that he has invented a new and useful improvement 
in the constnictiou of cai"s or carriages intended to run upon 
rail-roads, which improvement he states has not been known 
or used hefore his application ; hath sworn that he does veri- 
ly believe tliat he is the true inventor or discoverer of the 
said improvement ; hath paid into the Treasury of the United 
States me sum of thirty dollars, delivered a receipt for the 
same, and presented a petition to the Secretary of State, sig- 
nifying a desire of obtaining an exclusive property in the 
said improvement, and praying that a patent may be granted 
for that purpose : 

These are, therefore, to grant, according to law, to the said 
EosB Winans, his heirs, administrators or assigns, for the 
term of fourteen years from the first day of October, one 
thousand eight hundred and thirty-four, the full and ex- 
clusive right and liberty of making, consti'ucting, using, and 
vending to othei"s to be used, the said improvement, a de- 
scription whereof is given in the words of tne said Ross Wi- 
nans himself, in the schedule hereto annexed, and is made a 
part of these presents. 

In testimony whereof, I have caused these letters to be 
made patent, and the seal of the United States to be hereunto 
affixed. 

Given under my hand, at the city of Washington, this first 
day of October, in tlie year of our Lord one thousand eight 
hundred and thirty-four, and of the Independence of tlie 
United States of America the fifty-ninth. 

[L. e.] AKDREW JACKSON. 

By the President, 

John Foksytu, Secretary of State. 
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4 SPECIFICATION. 

Cyty of "Washington, to wit : I do hereby certify tliat the 
foregoing Letters Patent were delivered to me on tlie first 
day of October, in the year of our Lord one tlioiisand eight 
hundred and thirty-four, to be examined, that I have exam- 
ined the same and find them conformable to law, and I do 
hereby return the same to tlie Secretary of State, within iit- 
teen days from the date aforesaid, to wit, on the first day of 
October, in the year aforesaid. 

B. F. BUTLER, 
Attorney Oeneralof the Un/Ued States . 

10 The Schedttle refeiTed to in these Letters 
Patent, and maldng pai't of the same, con- 
taining a description, in the words of the 
said Eoss Winans himself, of his improve- 
ment in the construction of cars or cai-riages 
intended to run upon rail-roads : 

11 To ALL WHOM IT MAY CONCEEN : — Be it 

known, that I, Koas "Winans, civil engineer, 

of the city of Baltimore, in the State of 

Maryland, have invented a new and iiseful 

improToment In tiiB improvement in the construction of cars or 

or°™rCM. °^ "^"^ carriages, intended to travel upon rail-roads ; 

which improvement ia particularly adapted 

PassoQset cara. to pas86nger cai-s, as will more fully appeal' 

HiKh veioeiues, by an exposition of the diificalties heretofore 

cffiuae of difflciiiues, experienced in the running of such cars at 

high velocities, which exposition I think it 

best to give in this specification, for tlie 

purpose of exemplifying the more clearly 

the object of my said improvement. 

Eaii.t«ida in Ibis 12 lu the coiwti-uction of all rail-roads in this 

counirj, IB view. couutry, whioh extend to any considerable 

distance, it has been found necessary to 

Curvesofbuut™ admit of lateral curvatures, the radius of 

iiundrad feel re ins -^jhich IS Bometimes but a few hundred feet ; 

and it becomes important, therefore, so to 

construct the cars, as to enable them to 

constitnteuiediffloui- overcomo the difficulties presented by such 

ties to be overooma, curvatui'Cs, and to adapt them for ninning 

k™ oS°an"pl4^ '^'^''^ *^^ \QS&i friction practicable, upon all 

uxetoBd. parts of the road. The friction to which I 

now aUudc is that which arises from the 
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..^a/Umoie, Tani^aiv, ^SSO . 



I SL-nd to you a fiainplilet containing a copy of t>tr 
I'atent, which was granted to me on tlie Isfc of October, 1834, 
iincl extended for seven years, from the 1st of Octoher, 1848, 
for what is commonly known as the eight-wlieeled car. I 
invite yonr attention and that of the Board of Directors of 
the Eail Eoad Company with which you are connected, t^i 
the specification annexed to the Patent, and to the legal 
decisions in regard to the Patent, which you will find in the 
pamphlet. I have tried three suite at law upon the Patent. 
In one I obtained a verdict. In the others, the juries were 
unable to agree. Tou will find in the pamphlet, the deci- 
Mions that have been made by Chief Justice Taney and liy 
Mr, Justice ^Nelson and Judge Oonkling, all of them in my 
favor. I call your attention particularly to these decisions, 
and ask that the Board of Directors of your Koad may he 
made acquainted with them, in order that they may fully 
understand the grounds of my confidence in the justness of 
the claim which I am now engaged in enforcing before tin; 
legal tribunals of my country. I believe that the informa- 
tion afforded by this pamphlet will be new to most of thosi- 
wlio control the action of the Kail Eoad Companies of the 
United States, and that it will disabuse their minds of very 
much of the prejudice which they entertain in regard to my 
irlaims under my Patent. 

Yours respeetfally, 

KOSS WINA.NS. 
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contact between the ilanclies of the wheeh rricimn meo 
and the raik, which, when it occurs, causes tiu'™™ ™' 
a great loss of powei-, and a rapid destnic- 
tion of, or injury to, both the wheel and the 
rai!, and is otherwise injurious. 

The high velocities attained by the im-13 MudcmWeii' 
prorements made in locomotive engines, and "''"* 
which are not only sanctioned but demand- 
ed by pnblic opinion, render it necessary moke points fom 
that certain points of construction and ar- "o'r'^'QeiTa'iMi 
rangement, both in the roada and wheels, 
which were not viewed as important at for 
mer rates of traveling, should now receive 
special attention. The greater momentnin uomenimn of 
of the load, and the intensity of the shoclss ahMkJTn^'^™ 
and concussions, which are unavoidable, leo^Vasaeyr? 
even under the best constructions, are among 
those circumstances which must not be neg- 
lected, as the liability to accident is tliereby aeeUaniB more 
not only greatly increased, but the conse- S^b^m^''''^ 
guences to be apprehended ranch moi'e seri- 
ous. 

The passenger and otlier cars in general li con.m™ 
use upon rail-roads have four wheels, the S'efetta^n,''!^ 
axles of which are placed from three and a ^^g^ ^^ "*'"" 
half to five feet apart ; this distance being 
governed by t!ie nature of the road upon 
which they run, and other considerations. 

When the ears are so eonsti'ucted that the 15 Paniipi mies 
axles retain their parallelism, and are at a arnVrniis'ln a™ 
considerable distance apart, there isaneces- ™Eiiorp cnryes, 
sary tendency in the ilanches of the wheels 
to come into contact with the rails, especially 
on the curvatures of least j-adius, as the axles 
then vary more from the direction of the 
radii. From this consideration, when taken Thafiore. > 

alone, it would appear to be best to place "'''" "'^^"""'' 
the axles as near to each other as possible, 
thus causing them to approach more nearly appi™chiug mi 
to the direction of the I'adii of the curves 
and the planes of tlie wheels to conform to 
the line of the rails. 

There are, however, other circumstances 16 other drcnmsii 
which must not be overlooked in their con- ^ ""'^ "'' 

stnictions. I have already alluded to the 
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6 SFEOIFICATIOK. 

eiiookaEt highTc- increased forcc of the shocks from obstriie- 
"""^^" tioBS at high velocities : and whatevei- care 

Perpetual operaiion may he taken, there will be inequalities in 
towh^V^"™ui^ the rails and wheels, whidi, though small, 
are numerous, and the perpetual operation 
of which produces effects which cannot be 
Greaier disinnfo disregarded. The greater the distance be- 
Z'sISI^.'&l'^"^ tween the axles, while the length of the body 
remains the same, the less is tlie influence 
Theroforo. axiea of thesc shocks or conciissions ; and this has 
^eed otorKcoriiie ^^^^ ^^ many instances, to the placing them, 
in passenger cars, at or near their extreme 
Compromise, tbe ends. Now, however, a compromise is most 
"''""* commonly made between the evils resulting 

from a considerable separation and a near 
approach, as, by the modes of construction 
now in use, one of the advantages must be 
sacrificed to the other. 
17 But it is not to the lateral curvatures and 
inequalities of the road alone, that the fore- 
inoeasaw venico] going remarks apply. The incessant vibra- 
^dereii™ '° ^ °™" *'°^ ^^^* ^^ traveling over a rail-road is 
mainly dependent upon the vertical motion 
of the cai-s, in sui-raounting those numerous 
thougli minute obstructions which unavoid- 
Tiie newer me nxies ably exist. The nearer the axl^ are placed 
or thl ™fioBi moii™ to cacli Other, the greater is the efieet of 
OQ paaaengers. ^|jjg j^otjon ttpon the passsngers, and the 

greater its power to derange SJie machinery 
Important lo flnd and ths road. It becomes very impoi-tant, 
aci"anu^rrf"nS? therefore, both as regards comfort, safety 
S^^re^Hi'f ™"^?; ^^^ economy, to devise a mode of combining 
en/e*i/ and cuoiiomj'.' the advantages derived from placing the 
axles at a considerable distance apart, with 
those of allowing them to be situated near 
to each other. 
useofooneni(cDipi.X8 It has been attempted, and with some suc- 
fromraii!'^^'^ """'^ ceas, to cori'ect the tendency of the flanches 
to come into contact with the rails on curved 
and other pai'fs of the road, by making the 
tread of the wheel conical; and, if the tra- 
veling upon rail-roads was not required to 
Would do at slow be Very rapid, this would so far prove an 
'''""^^' effectual corrective, as the two rails would 

find diameters upon the wheels which would 
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SPECIFICATION, 7 

eorreapond with tl\e difference in lengtli, 
tlie constant tendency to deviation being as 
constantly connteiacted by this construction ; 
but at higt velocities, the momentum of the l5''"'^nd'«if''"'^'''"'' 
body in motion tenets so powerfully to cany 19 
it in a right line, as to cause the wheel on 
the longer rail to ascend considerably above 
that part of the cone which corresponds 
therewith. The consecLuence of this is a serpontine motioa 
continued serpentine motion, principally, J[j'^,on™iTed'and 
but not entirely, in a lateral direction ; nor ainHEinparia; 
is this confined to the curved parts of the 
road, but it exists to an ec[ual or greater ex- 
tent upon those which are straight, especial- 
ly when the axles ai-e near to each other, 
the irregularities before spoken of constant- una why. 
ly changing the direct course of the wheels, 
whilst there is no general curvature of the 
rails to counteract it. To avoid this effect, . Toavoidibisiamo- 
and the unple^ant motion and tendency to '"''^ *''"■ 'e""'* '"'^^^■ 
derangement consecLuent upon it, an addi- 
tional motive is furnished for placing the 
axles at a considerable distance apart. 

The object of my invention is, amongSO object of invonuou. 
other things, to make such an adjustment or 
arrangement of the wheels and axles, as 
shall cause the body of the car or carriage 
to pursue a more smooth, . even, direct and To produce a mora 
safe course than it does as cars are ordinari- ^.V^V*™ 
ly constructed, both over the curved and ™"^'^h"''ue*'"''^^' 
straight parts of the road, by the before- S^nteou^fni.'"' 
mentioned desideratum of combining the 
advantages of the near and distant coupling 
of the axles and other means to be herein- 
after described. 

Tor this purpose, I construct two bearing 21 cousiruciion- tno 
caiTiages, each with four wheels, which are bearing carnugps. 
to sustain the body of the passenger or 
other car, by placing one of them at or near 
each end of it, in a way to be presently de- 
scribed. The two wheels on either side of wiii;eis"v6r)'near;" 
these carriages are to be placed very near 
to each otlier; the spaces between their '■noedbo"nofunher 
flanges need he no greater tlian is necessary S"" ^ j™p flanges 
to prevent their contact with each other. ■"'«"""' 
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B SPEOIFICATION. 

spraisconiiflotion— These wheels I connect tosrether by means 

d™bieu™d..«neii. ^,f ^ ^gj.y gt^.^„g spring-say double the 

usual strength employed for ordinary ears — 

the ends of which springs are bolted, or 

Ends secut&i to Otherwise secured, to me upper sides of the 

^"'"^ 23hoxe8, which rest on the journals of the 

Lode loaves dowD. asles ; the longer leaves of the springs 

being placed downwards, and surmounted 

Two paira of wheels by the shorter leaves. Having tlms con- 

i'ng'lotrioge!'' "^"^ nectcd two paira of wheels togeUier, I unite 

them into a four-wheel bearing carriage, by 

Bolster. mesns of their axles and a bolster of the 

proper lengtli, extending across between the 

two pairs of wheels, from the centre of one 

spring to that of the otbei-, and securely 

sirengthofijoiaier. fastened to the tofra of them. This bolster 

must be of sufficient strength to bear a load 

upon its centre of four or live tons. Upon 

Second bohier, [his fli^st bolster I place another of equal 

strength, and connect the two together by a 

cenirepiD. Centre pin or bolt, passing down through 

swiveiiiiff, 03 lu them, and thus allowing them to swivel or 

(wnunoiircaJwagon. ^^j.^ upon each Other in the manner of the 

front bolster of a common road wagon. I 

prefer making these bolsters of wrought or 

_ cast iron ; wood, however, may be used. I 

fiag^a pi^p^'^ta prepai-e each of the bearing carriages in 

samenaj. precisely the same way. 

BQdy double the 23 Tlie body of the passenger or other ear I 
SS.'™^ and j^^^g ^f double tlie ordinary length of those 
which run on four wheels, and capable of 
carrying doubl5 their load. 
Bosioo upper boi- This Dody I placG SO as to rest its whole 

^"- weight upon the two upper bolstera of the 

two before-mentioned bearing carriages or 
aomeiiniea all ihe running gear. I sometimes place these bol- 
^eei. under iho ^^^ ^^ ^v^ within the ends of the body of 
the car as to bring all the wheels under it; 
Less sirergin of and, in this case, less strength is necessary 
ijody necessary thon. j^^ ^j^^ cHj-body than whcu tile bolster is sit- 
uated at its extreme ends. In some cases, 
however, I place the bolster so far without 
someiimea body the body of the Car, at eitlier end, as to al- 
of'wbeets!'^ ""° ^" ^^^ ^^^ latter to hang down between the 
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two sets of wheels, or bearing carriages, and 
to run, if desired, witliin a foot of the rails. 

When this is done, a strong frame- work 24 
projects out from either end of the car or 
carriage body, and rests Yipon the i^ppsr 
bolsters of the two bearing carriages. This Aflvnniag. 
last arrangement, by ■which the body of the ^™ "^ 
car is hnng so low down, manifestly affords 
a great security to the passengers, exempt- 
ing them in a great degree from those acci- 
dents to which they. are liable when the load 
is raised. Several bodies may be connected, sovecaibt 
or rest on a common frame, and be support- [ramo." 
ed on the bearing carriage, in a' manner 
similar to that of a single body. 

When the bolsters of the bearing car- 25 Eoistena 
riages are placed nnder the extreme ends of ttsh^ 
the body, the relief from shocks and eoncns- 
sions, and from lateral vibrations, is greater 
than it is when the bolsters are placed be- 
tween the middle and the ends of tiie body ; 
and this relief is not materially varied by '^'"'" 
increasing or diminishing the length of tlie ma lenjh 
body, while the extreme ends of it continue Stenat 
to rest on the bolstei-s of the bearing cars, 
the load being supposed to be equally dis- 
ti-ibnted over the entire length of the body. 

Although I prefer the use of a single spring 26 Bins'e sf 
to a pair of wheels as above described, in- ''"^''' 
stead of the ordinary spring to each wheel, 
and consider it as more simple, cheap and 
convenient, than any other arrangement; 
the end which I have in view may, nevei-- Tet ena 
theless, be obtained by constructing the ^n^eT" 
bearing caniages in any of the modes usu- ?^j7^r|; 
ally practised, provided that the fore and 
hind wheels of each of them be placed very 
near together; because tlte clc«en^a of the cioaenesB 
fore ana hind wheels of each bearing car- 
riage, taken in connection with the use 
of two bearing carriages coupled remotely ^^^^nj^^s^ 
from each other as can conveniently be done, o^cu Jei 
for the support of one body, witli a view to 
the objects and on the principles herein set27™^' '"pi 
forth, is considered by me as a mostimport- 
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10 SPECrFICATION. 

ant toatnre of my invention ; for, by the 
ooniiguiiy of Biro contiffuitv of the fore and hind wheels of 

and bind wtiHle i , ■'■ • i -i .1 , 1 

while bearing cur each bearing carnage, while the two bearmg 

"^^(^"apn^r'"'"* carnages may be at any desirable distance 

iTo dej'"" '*'''""" apart, the lateral friction from the rubbing 

of the ilanches against the rails is most ei- 

fectually avoided, whilst, at the same time, 

A-t ai aees ot all the advantages attendant upon placing 

IJT aporl imks ob- , , , n V. nine P 

inncd the axle 01 a lour-wheeled car lar apart, 

are thus obtained. 

uATicfuftorl^t™^^ '^^^^ bearing of the load on the centre 

lief from shock", &g, of the bolster, which also is the centre of 
each bearing carnage, likewise affords gi-eat 
relief from the shocks occasioned by the per- 
cussions of tbe wheels on protuberant i parts 
of the rails, or other objects, and from the 
vibrations eonseqiicnt to the use of coned 
wheels; as the lateral and vertical move- 
ments of the body of the car, resulting from 
the above causes are much diminished. The 
Two wheels, tvom two whcels on either side of one of the bear- 

asacungiineiiBiuEie mg Carriages may, irom their proximity, be 

*'"*'■ considered as acting like a single wheel; and 

^t^^^eoS'S' ^^ these two bearing carriages may be 

TrttiiBirei^ofbody, placed at any distance from each other, con- 
sistent with the req^uired strength of the 
body of the car, it is evident that all the 
advantage is obtained which results from 
having Sie two axles of a four-whcelod car 
at a distance from each other, whilst its in- 
conveniences are avoided. 
Advantage. 29 Another advantage of this cai' compared 

with those in common use, and which is 
sofriy of pasaen- "^wcd hj me 39 very important, is the in- 

s.etB creased safety afforded by it to passengei-s ; 

Leii baiiiiit; to not Only from the diminished liability to 
'^ "^ breakage, or derangement in the frame- 

work, but also from the less disastrous con- 
secLuences to be apprehended from the 
breaking of a wheel, axle, or other part of 
the ranning gear, as the car-body depends, 
for its support and safety, upon a gi'oater 
number of wheels, and bearing pointe on 
the road. 
Disoiaimct. 30 I do not claim, as my invention, the run- 
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ning of cars or carriages upon eight wheels, 
this having been previously done ; not, how- 
ever, in ttie manner or for the purposes 
herein described, but merely with a view 
of distributing the weight carried, more 
evenly upon a rail, or other road, and for 
obj ects distinct in character from tliose which 
I have had in view, aa hereinbefore set forth. 
Nor have the wheels, when thus increased 
in number, been so arranged and connected 
with each other, either by design or accident 
as to accomplish this purpose. 

What I claim, therefore, as my invention, 31 
and for which I ask a patent, is the before- 
described manner of arranging and connect- 
ing the eight wheels, which constitute the 
two bearing carriages, with a rail-road car, 
so as to accomplish the end proposed by the 
means set forth, or by any others which are 
analogous and dependent upon the same 
principles. 

EOSS WINANS. 

G. Beown, ] 

Jno. II. B. Lateobb, j 

(Eecokding asew of the Patent.) 

Patent Office. Received T June, 1837, and recorded anew 
in this OfBce. 

H. L. ELLSWORTH, 

Commissioner of Patents. 

Patent OfHce, Dec. 28, 1854. Eecoived, Dec. 21, 1854, 
and, on account of alleged errors in the record, recorded again. 

0. MASON, 

C'o-nvinissioner of Patents. 
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13 l^ESTOBATION OF 

(Eestoeation of this Drawings of the Patent.) 

Eeferences to the annexed drawings of liosa Winana' im- 
provement in the construction of cars or carriages intended 
. to ran on rail-roads, for which letters patent were iasned, 
dated October Istj 183i : 

Fig. 1. — Side view of an eight-wheel car. 

Fig. 2.— End view of the same. 

Fig. 3. — Upper and lower bolster detached from the body 
and bearing carriage. 

AA. representB the body of the car resting on the bear- 
ing carriages B. and C, as exhibited at DP., on pivots equi- 
distant from the wheels of each bearing carriage. 

H. represents an upper holster of cast-iron, separate from 
the body of the car, with its pivot Z. corresponding with the 
socket Y. in the lower bolster. E., also shown as separate 
from the beanng carriage. 

State (^Maryland, Baltvmore City, ss ; — On tins nineteenth 
day of November, in tlie year eighteen hundred and thirty- 
eight, before me, the subscriber, a justice of the peace of 
the said State, in and for the said city, personally appeared 
Eoss Winans, and made solemn oath that he is the inventor 
of an improvement in the conati-uction of cars or can-iages 
intended to run on rail-roads, for which letters patent of the 
United States were gi-anted to him, dated the first day of 
October, 1834, and that the annexed drawing is, as he verily 
believes, a tnie delineation of the invention, as described in 
the said letters patent. 

Sworn before 

JAMES BLAIR, Justice of Pmee. 

(EXTEHBIOK OF THE PaTEST.) 



In the matter of the application i 
of Ross "Winans for an exten- / 
sion of his patent for improve- [ 
ments in rail-road cars and [ 
carriages, dated October 1st, V 
1834. 1 



The third Monday in September, 1848, (26tb,) having been 
appointed for hearing the application of the said Ross 
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Winans, the undersigned, agreeably to published notice, and 
after examining tliG evidence adduced by the petitioner, 
decided that said patent onglit to be extended. 

H. H. SYLTESTEE, 

Acting Comri^'r of Patents. 

Sept, 25, 1848. The petition and testimony of the said 
Eoas Winana having been fully examined, it is ordered that 
his patent be extended. 

H. H. STLVESTEE, 

Aofg OowCt. 

"Whereas, upon the petition of Boss Winans, of Baltimore, 
Md., for an extension of the within patent, granted to the 
said Hoss Winans on the first day of October, 1834, the 
undersigned. Acting Commissioner of Patents, under the 18th 
section of the Act of Congress, approved the 4th day of July, 
1836, entitled "An act to promote the progress of the usemi 
arts, to repeal all acts heretofore macle for that puvpoae," 
and the act approved 27th May, 1848, entitled "An act to 
provide additional examiners in the Patent Office, and for 
other purposes," did, on the 25th day of September, 1848, 
certify that said patent ought to be extended : 

M'ow, therefore, I, Henry H. Sylvester, Acting Commis- 
sioner of Patents, by virtue of the power vested in me by 
said acts of Congress, do renew and extend said Patent, and 
.certify that the same is hereby extended for the term of 
seven years, from and after the expiration of the fii-at term, 
viz., the first day of October, 1848, which certificate, on the 
petition of the applicant, together with this certificate of the 
Acting Commissioner of Patents, having been duly entered 
of record in the Patent Office, the said patent now has the 
same effect in law as tliongh the same had been originally 
granted for the term of twenty-one years. 

In testimony whereof, I have caused the seal of the Patent 
Office to be hereunto affixed, this twenty-fiftli day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
forty-eight, and of the Independence of the United States 
the seventy-third, 

[L. s.] HEITEY H. SYLTESTEE, 

AciAng Comin'T T 
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In June, 1850, an action at law, brought by Ross "Winans 
against The Schenectady and Troy Eail-Koad Company, in ' 
the Circuit Court of the United States for the [Northern Dis- 
tiict of JSTew-Yorb, for an infringement of the foregoing 
Letters Patent, was tried before his Honor Judge Cosklin& 
and a jury, at Canandaigua. The jury, under the following 
charge from the Court, rendered a verdict for the plaintiff: 

JrDGB CoNKLIKg's OnAEG-E. 

This trial, gentlemen, has been bo deliberately conducted, 
and the whole merits of the case have been so fully investi- 
gated, that I shall endeavor not to detain you very long in 
summing it up. Thia suit is brought to recover damages for 
the alleged violation of the right claimed by the plaintiiF in 
virtue of Letters Patent granted to him on the first day of 
October, 183i, and subsequently extended. The plaintiff's 
right to maintain his action depends on the answers to be 
given to the two general questtons— first, whether he has 
a good patent ; and, if so, secondly, whetlier it has been 
intringea by the defendants. To enable you to decide these 
(juestions, it is indispensably necessary that you should have 
a clear conception of the thing of which the plaintiff claims 
to be the inventor ; and fcliis is to be ascertained from the 
description which he has himself given of it. The law re- 
quires every applicant for a patent, to accompany his appli- 
cation with a full, clear and exact description of his supposed 
invention ; and it is to' this description, thus furnished by 
the plaintiff, that resort must be had to ascertain the nature 
and extent of his invention. This question must of course 
arise in every case of this nature, and it is often one of no 
little difficulty, especially in a case like the present, where 
the invention consists in an alleged improvement in a thing 
already in use ; because the party is ooHged to distinguish 
between what is old and what he claims as his invention, 
and this is often very imperfectly done. But the present 
case does not appear to me to involve any serious difficnlty 
in this respect. The specification is drawn with great pre- 
cision and perspicuity. Lideed, I do not remember ever to 
have seen a specification expressed in clearer or more appro- 
priate terms. It is very easy, therefore, at least to under- 
stand what the patentee designed to eay. He describes the 
carriages then already in use, and the practical difficulties 
resulting from the form and manner of then.' construction. 
He then proceeds to state in what respects and in what 
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maimer he baa altered them for the purpose of obviating 
these difficulties, and it is the means resorted to by bira for 
this purpose, that he claims as bis invention and improvement. 
These carriages had four wheels arranged in pail's, each pair 
having a fixed axle ; and be shows the disadvantages attend- 
ing the use of such carriages, especially on roads having 
cm-ves of so short a radius as many of them in tliis country 
have, " The object of my invention," he says, " is, among 
other tilings, to make such an adjustment or arrangement oi 
the wheels and axles as shall cause the body of the car or 
eaniage to pursue a more smooth, even, direct and safe 
course than it does as cars are ordinarily constructed, both 
over the curved and straight parts of the road, by the before- 
mentioned desideratum of combining the advantages of the 
near and distant coupling of the axles, and other means to be 
hereinafter described." This is the object of the plaintiff's 
invention, as stated by him. He then go^ on to describe 
the means lie has invented to effect the object he has speci- 
fied ; and here, again, I will read to you bis own language : 
"For this purpose," says he, "I construct two bearing car- 
riages, each with four wheels, which are to sustain the body 
of the passenger or other car, by placing one of them at or 
near each end of it, in a way to be presently described. The 
two wheels on either side of these carriages are to be placed 
very near to each other ; the spaces between their,flange8 
need be no gi-eater than is necessary to prevent their contact 
with each other. These wheels I connect together by means 
of a very strong spring — say double the usual strength em- 
ployed for ordinary cars— the endsof which springs are bolted, 
or otherwise secured to the upper sides of the boxes which rest 
on the journals of the axles, the longer leaves of the springs 
being placed downwards, and surmounted by the shorter 
leaves. Having thus connected two paiiB of wheels together, 
I unite tliem into a four wheel bearing carnage, by means of 
their axles and a bolster of the proper length, extending 
across between tlie two pairs of vvlieels, from the centre of 
one spring to that of the other, and securely fastened to the 
tops of them. This bolster must be of sufficient strength to 
bear a load upon its centi'e of four or five tons. Upon this 
fii-st bolster I place another of equal strength, and connect 
the two together by a centre pin or bolt passing down 
through them, and thus allowing them to swivel or turn 
upon each other, in the manner of a front bolster of a com- 
mon road wagon. I prefer making these bolsters of wrought 
or cast iron ; wood, however, may be used. I prepare each 
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of the bearing carriages in precisely the same way. The 
body of the passenger or other car, I make of double the 
ordinary length of those which nm on four wheels, and capa- 
ble of carrying double their load. This body I place so as 
to rest its whole weight upon the two upper bolsters of the 
two before-mentioned bearing carriages or running gear. I 
sometimes place these bolsters so far within the ends of the 
body of the car as to bring all the wheels under it ; and in 
this case, less strength is necessary in the car body, than 
when tlie bolster is situated at ita extreme ends. In some 
cases, however, I place the bolster so far without the body 
of the ear, at either end, as to allow the latter to hang down 
between the two sets of wheels or bearing carriages, and to 
run, if desired, within a foot of the rails." 

He then goes on to speak of some particular features of 
his invention, and finally he states explicitly, in a summary 
at the end of the specification, what he claims, and what he 
does not claim, as follows : — " I do not claim, as my in- 
vention, the running of cars or carriages upon eight wheels, 
this having been previously done ; not, however, m the man- 
ner or for the pui'poses herein described, but merely with a 
view of distributing the weight cai-ried, more evenly upon a 
rail or other road, and for objecte distinct in character from 
those which I have had in view, as hereinbefore set forth. 
Nor have the wheels, when thus increased in number, been so 
arranged and connected with each other, either by design or 
accident, as to accomplish this pui-pose. What I claim, tiiere- 
fore, as my invention, and for which I ask a Patent, ia the 
before described manner of arranging and connecting the 
eight wheels, which constitute the two bearing carriages, 
with a rail-road car, so as to accomplish the end proposed 
by the means set forth, or by any othei-s which are analogous 
and dependent upon the same principles." 

This, then, is the improvement of which the plaintiff 
claims to be the inventor. I do not know that I can give 
you a more clear idea of it than has been given you by 
the reading of it. You have heard read, in the course of 
the trial, the instruction given, on a trial at Baltimore, by 
the Chief Justice of the United States, as to the claim of the 
patent,- and that instruction, which seems to me to be en- 
tirely proper, and which I desire to be considered as adopt- 
ing, is couched almost wholly in the very language of the 
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specification.* It is, then, the improvement whicli he thus 
describes, of which the patentee claims to be the inventor, 

Tlie next qaestion, gentlemen, is whether the plaintiff has 
given a sufficient description of his invention. A patentee 
IS bound to give all the information necessary to the success- 
fal use of the invention. It ia denied by the defendants that 
the plaintiff has complied with this condition, and they in- 
sist that the patent is therefore void. It is, among other 
things, insisted by the defendants' counsel, that the plaintiff 
owght to have specified the distance at which the ti'acks are 
to be placed from each other, and that he has not done so. 
This objection relates to an important part of his invention, 
and the snccessfnl use of it depends upon the arrangement of 
the wheels and trucks. The two pairs of wheels in each 
truck must be near together, and the trucks remote from 
each other. The plaintiff was, therefore, bound to give in- 
structions as to the location of the wheels and truchs. 

It is also said that he has given no directions as to the 
length of the body of the car ; but he says that the body ad- 
mits of indefinite extension, and in that he considers the 
value of his invention to consist. Its length, therefore, is 
left to be determined by choice and circumstances. lie 
could not specify the particular number of feet between the 
trucks, and it appears to me that he has specified with suf-. 
ficient exactness the part of the carriage where the ti'ueks 
are to be placed. He says they are to be placed at or near 
the end of the car ; sometimes, he says, he places them just 
under the end, and at others just without tho end. Thoy 



* The instruotioa referred to was giyen hy Cliief Justice Tanbt to the jui-y, 
on the trial of the case of Rosa Winans vs. The Nawoostle and Preiicttown 
Eail-Eoad Company, at Baltimore, in 1639, &ni was as follows : 

"Aoeording to the true construction of the plain tiff'a patent, lie claims to be 
the first iuTenCov of a oar with eight wheels, arranged and connected in the 
manner, and acting upon the prinoiples stated in his specification, the object of 
which ia to ta^e such an adjuBtment or arrangement of the wheels and axlea, 
as shall oauae the body of the car to pursue a more smooth, even, direct and 
safe eoui'8e,both oret the curved and straight parte of a rail-raad, He does 
oot claim to he the inventor of the eight wheel car; nor does he claim to be 
the discoverer of the effect produced by the near and the more remote posilion 
of the wheels of an ocdinavy tour wheeled nul-road ear. Neither does he claim 
to be the inventor of a ear-body, either for burden or for paaseugers, of a new 
or peculiar eonstruoljon; nor of any new manner of fixing the car to the steam- 
engine, or olJier power by wHoli it is to be drawn along the road. But he 
oi^nis aa his invention, the manner of al'ranging and eonaecting the eight 
wheels, as speoifled in his patent, for the end above mentioned ; and, also, the 
connection of a rail-road carriage-body with them, adapted either to tho trans- 
portation of merchandise or of passengers," 
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must, tiierefore, be placed near the enda of the car, or, in 
other words, as far apart as the length of the caiTJage will 
conveniently admit. It is very true that a patentee is bound 
to give full information to the public as to the manner of 
canying out hia invention, but he ia not botind to inform 
the public of more than he knows. It is said to be at present 
the practice to place the trucks a little further under the 
carnage, but it ia proper to conaider the circumstances under 
which the plaintiff made his invention, if such it be. At 
that time there was only one short rail-road, the Mohawk 
and Hudson, in full operation, with poiiiona of some others. 
It was then that be commenced the invention of a better 
car, and, in applying for a patent, he could only be required 
to inform the public of all that he had then ascertained ; 
and, though the carriage may have been improved by others, 
tiiis constitutea no valid objection to his patent, if the thing 
he has invented waa new and useful, and he baa in good 
faith disclosed it to the public. A patent is none the less 
valid because a better thing has been subsequently invented. 
So far as I can discern, fliere is not the shghtest reason to 
suppose that the patentee has designedly kept back any 
thmg known to himself which the public had an interest in 
knowing. 

It is said, moreover, that tlie plaintiff has not indicated in 
his specification the point or part of the car at which the 
motive power ia to be applied, and that at the same time it 
is here insisted by his counsel, that in order to the beneficial 
working of his invention, it is highly important that this 
power should be applied directlj' to the body of tlie car, in- 
stead of to the trucK, to which it appears to have been uni- 
fonnly attached before his invention. If it had been shown 
by proof that the patentee had discovered that this change 
was beneficial, and ]iad concealed the fact, it may be con- 
ceded Uiat iJiia would have been sufficient to invalidate his 
patent. It is ti-ue that he has not stated in his written spe- 
cification where the motive power is to be attached. But 
this ia one of those cases in which the inventor is not only 
permitted, but recLuired by law to accompany his application 
with a drawing explanatoi-y of his invention. This drawing 
is to be accompanied with written references. There may be 
cases in which it would be better, perhaps necessary, to in- 
corporate these references in the written specification; but 
the law does not require this to be done, provided the de- 
scription and drawing can be rendered sufficiently intelligi- 
ble without. The plaintiff' has furnished a drawing, witt). 
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written references on the same paper, and the witnesses tell 
lis, as indeed we see to be the met, that tlie drawing clearly 
indicates tlie point of traction. Tlie drawing, therefore, ia 
none the less efEcaciona for not being referred to in the 
writing. Being deposited along with the written specifica- 
tion in the patent office, it is equally accessible to the public. 
It is a part of the specincation, and if it is intelligible, that is 
sufficient to satisfy the requirements of the statute. If, in- 
deed, the infringement complained of had consisted in the 
use by the defendants of uiia new mode of traction, the 
action, I think, could not be maintained ; for I am of opinion 
that, according to the true consti'uction of the specification, 
the plaintiff's claim does not extend to this mode of coupling, 
it not being mentioned at all in the written specification ; 
and, his claim being " the before described manner of 
arranging and connecting the eight wheels," &c., he has 
limited himself to what he had before described. Nor 
do I understand him now to claim any thing beyond 
this. But what the plaintiff' complains of is, the use by de- 
fendants of his entire railway carriage. The objection to 
which I am now directing the attention of the jury, ia that 
he has not sufficiently described hia invention ; and, in 
answer to the objection, he is entitled, as I have already aaid, 
to point to this drawing. 

Again, it is said that the patentee has omitted to describe 
side bearings ; that the m-ovision made by him, as represented 
by his drawing, is insufficient for this purpose ; that a car- 
nage constructed according to his drawing would be unsafe 
ana therefore useless ; and that hia patent ia therefore void. 
Thia question depends upon the drawing. There aeemed at 
first to be some diversity of opinion among the witnesses as 
to whether the bolsters, shown in the drawing, came in con- 
tact with each other, except at the ceuti-e, but it appeared to 
be finally agreed, that there is a bearing shown on each side 
of the centre pin, though the witnesses are not perfectly 
agreed as to tlie extent of the bearing, Mr. Pond applied 
his rule to the drawing, and, by the aid of tlie scale from 
which the drawing was made, stated the bearing to be about 
sixteen inches on each side, while some other witnesses made 
it less. It is testified, however, that a large number of cars 
were made for the Baltimore and Ohio Kailway according 
to this specification, and with this extent of bearing, that 
they were anceessful, and that they have been in nee ever 
since. Mr. Glenn says that they are made in that way still. 
But, gentlemen, I have already taken occasion to observe 
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that a patentee is only bound to disclose all that he has 
ascertained. At the time of tliis invention, rail-road cars 
were not nm at the speed at ■which they are now moved, 
and if it has been discovered since tliat the plaintiff's bear- 
ings are insufficient for the present rates of speed, that can 
be no objection to the patent. The patentee probably had 
no idea of the present rates of speed ; and what he desired 
to invent was something applicable to the rates of speed 
then known. Mr. Williams, a veiy intelligent witness for 
the defendants, says that these bearings are not sufficient for 
onr present rates of speed, bntthat, in his opinion, they are 
sufficient for the rate of fifteen or even twenty miles an 
hour ; and it is no objection to this patent that the bearings 
shown ai'O not sufficient for the rate of forty miles an hotii'. 

The next question, gentlemen, for your consideration, is 
whether the plaintiff is indeed the inventor of that which he 
claims. This is denied by the defendants. The first evidence 
upon this point on the part of the plaintiff, is the patentitself 
Tne patent is prima facie evidence of the novelty of the 
thing claimed, and it is sufficient evidence until the contrary 
is shown. And this should be bo; for, the patentee, when 
he takes out a patent, mi^t describe his invention, and make 
oath to it ; ana moreover, no patent can properly be issued 
unless the Commissioner of Patents believes the applicant to 
be the true inventor. It is, therefore, right that the mere pro- 
duction of thepatentshould be sufficient evidence in and of it- 
self, ofthenovelty of the asserted invention, until itis disproved. 
It is, however, the right of the defendant to contest the novelty 
of the invention. If lie can show, by a satisfactory preponder- 
ance of evidence, that the patentee was not the inventor, then 
thepatent must fail, I understood it to be suggested by one of 
thecounsel forthe defendants that the patentee was bound to 
prove, beyond a reasonable doubt, that he was the inventor. 
Thisiscertainly a great mistake. On the contrary, it is the defen- 
dants who are bound to proveto yoursatisfactionthat the plain- 
■Mffwas notthe inventor. The defendants hold the affirmative, 
and must maintain their allegation by a preponderance of evi- 
dence. 

Whenever a plaintiff receives notice of a defence on the 
ground of a want of novelty in the invention, he may, upon 
Uie trial, after producing his patent, either rest his evidence 
on the point of invention, or he may anticipate tlie defence 
and endeavor, by additional evidence, to fortify )n's case in the 
first instance. The plaintiff here, has adopted this latter 
course, and has given the history of his alleged invention. 
•On his return from England, in June, 1830, he entered into 
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the serYice of the Baltimore and Ohio Eail-Road Company, 
having been engaged by the Chief Engineer, ■with the appro- 
bation of the directors, as his assistant. He entered into a 
contract witli the Company, to give them the benefit of his 
talents, in preparing tor tlie succeasfnl operation of their 
road. They were to pay him a specified salary, and allow 
him the nse of their -workshops and tools, and of their road, 
for the purpose of making experiments, and it was agreed 
that they anould be entitled to the use of what he invented ; 
but there was nothing in tliat agreement which could deprive 
him of the right to a patent for hia invention. In pursuance 
of this agreement, as the plaintiff alleges, the passenger ear 
Columbus was constructed.. He insists that he was the in- 
ventor of it, and that it was built under his directions. To 
establish this, he has introduced the depositions of Mr. Thomas, 
the President of this company, Kr. Brown, the Treasurer, 
Mr. Knight, the Chief Engineer, Mr. Elgar, an Assistant En- 
gineer, and Mr. Latrobe, the Counsel. These gentlemen 
were intimately connected with the road and strongly inter- 
ested intnowing everything that went on. They all concur 
in saying that Mr. Winans devised the Oolumhua. 

We then have the drawing which has been produced by 
Mr. Cromwell. He and Mr. Glenn testify that they assisted 
in making this very car, and that the drawing was made by 
Mr. Winans, and furnished by him for the purpose of having 
a car built in conformity to it. They also testify that the 
di'aft of the running gear was copied from this drawing, 
upon a board, to work from, and Mr. Glenn states that this 
was done by Mr. Gatch, in the shop, upon a bench within 
two feet of where he, Glenn, was working. We then have a 
description of the progress of the work, and the eoncuiTent 
testimony of all the persons connected with it, except Gatch, 
ascribes the invention to Mr. Winans. But Mr. Gatch, in Ms 
deposition, says that he believes himself to have been the 
contriver of this carriage. He was the foreman of the shop 
where it was made, and says that according to his recollec- 
tion the drawing furnished by Mr. Winans represented only 
the body of the carriage, and that the drawing of the trucks, 
on the board, was his own original work. This diversity of 
recollection is somewhat rema^able, and it may not be easy 
to account for it. The explanation suggested by one of the 
counsel for the plaintiff is, that Gatch having been engaged 
in the construction of tlie car, and having thus at once 
become familiar with all its parts, whieli after all are few and 
simple, may have erroneously imagined that it was his own 
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invention. But it will be for you, gentlemen, to say liow the 
fact ia, and whether the recollection of Mr. Gatch ought to 
prevail against that of all the witnesses officially connected 
with the road, whom I have named. You will tiear in mind 
also that it was the especial duty of Mr. Winans to direct his 
attention to improvements of this natnre, and tliat this was 
no pai-t of the duty of Mr, Gatch, whose business it was to 
Bee that the mechanical work committed to his charge, as 
foreman, was done, and to labor upon it himself. 

It appears from the drawing of the Columbus, and from 
the evidence, that the trucks were placed at a considerable 
distance from the ends of the body of the carnage, and that 
the wheels composing tlie tracks were placed mnch further 
apart than ia flie car described in the patent; that the 
power was attached to the truck instead of the body ; and 
that the axles ran in friction boxes. The Oolumbus was put 
into use late in June or early in July, 1831, when a trial 
trip was made with it to Ellicott's Mills. The witnesses say 
that it was used with horse power, that it did not work well, 
and was not satisfactory, and that it sometimes ran off the 
track. Other eight-wheel cars were subsequently built, but 
none until 1833. Little seems to have beisn at that time done 
upon the road, and but few cars to have been needed. The 
witnesses say that the Columbus was used only occasionally ; 
that Mr. Winans was not satisfied with it ; and that he sub- 
sequently caused the "Winchester, the Dromedary and the 
Comet to be constructed. The precise date of tlie construc- 
tion of these does not appear ; but the Winchester seems to 
have been made in 1833, and the Dromedary and Comet 
early in 1834. The witnesses give the same account of tliese 
as of the Oolumbus — ^that they did not work well, were un- 
satisfactory, and there was a desire to get something better. 

In October, 1834, the carriage described in the patent is 
stated by iJie witnesses to have been devised by Mr. winans, 
and to have been formally adopted by the company ; and direc- 
tions were then or soon after given for maldng a considerable 
number. They were made during the fall and succeeding 
winter, and in the spring of 1835 were put on the Washing- 
ton Branch. AH the witnesses represent Winans as engaged 
in devising a suitable cai", and, with the exception of Mr. 
Gatch, represent him as the original and only inventor. This 
is the evidence on the point of novelty, given by tlie plaintiff 
in addition to his patent. 

On the part of the defendants, however, it is insisted that 
carriages substantially like that in question were previously 
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described in certain public woife ; and, to establish this, tliey 
produce two Englisli books — ^Wood on Kail-EoadB, published 
m 1825, and a Tolume of the Repertory of Ai'ts, published in 
1814. The latter reference is to the steam carriage of the 
Messrs. Chapman, patented in 1812, in England, They in- 
sist that each of these contains a description and drawing of 
what is substantially lite the rail- road ear which the plaintiff 
has patented. ' I shall not enter into a detailed explanation 
of the drawings and descriptions contained in these books, 
nor recapitulate the views and arguments concei-ning them, 
which have been so elaborately presented to your considera- 
tion by the counsel on the one side and the other, but shall 
content myself with calling your attention, presently, to some 
principles of law applicable to the subject. 

Before doing so, however, it is proper also to remind you, 
that in addition to what appears in these English works, it is 
insisted that the whole ot the plaintiff's invention is to be 
found in a carriage invented by Ephraim Moms, in 1829, 
for the purpose ol conveying boats from one level to another 
on the Morris Canal — thereby dispensing with tlie use of 
locks for that purpose, A model oi this caiTiage has been 
produced, and the patentee himself has been brought as a 
witness. He is of opinion, it seems, that his car is the same 
in principle aa that of the plaintiff. I have little to observe 
concerning it. It seems to me, I confess, to he rather a far 
fetched thing, neither designed . nor adapted for any such 
pui-pose as the plainiiff 's car. It was made to surmount a 
series of vertical angles, formed by successive inclined planes, 
and it is therefore provided with several four-wheeled trucks, 
the wheels of whicli, on each side, rise or fall alternately, so 
aa to adapt them to the support of the carriage on the vary- 
ing planes which it Jiad to encounter in its progress. But it 
is very clear that there is nothing in this arrangement to fit 
it for use on a curved rail-road, Mr. Morris had, in its in- 
vention, no view to the objeeta which governed the patentee 
in this case, and consequently his carriage looks like a differ- 
ent tiling from the plaintiff's. But, gentlemen, the question 
of its substantial identity is a question of fact, and it is for 
yon to decide it. 

It is shown, also, that before the construction of the Colum- 
bus, a timber car on eight wheels was used on the Baltimore 
and Ohio Rail-Iioad. Two common earth or stone cars, each 
with four wheels, at a considerable distance apart, were 
attached together by a reach, for the purpose of transporting 
long timber. To avoid the difficulty of turning the curves, 
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a tolster was put upon each car, and a centre pin through 
the middle of each boater, and on these bolsters the timber 
was placed. The power was applied to the track, there 
being, indeed, no other place to apply it ; and it has been 
testified and explained by the witne^es, that although these 
movable bolsters would facilitate the passage of this vehicle 
around curves, the loading would nevertlieless crowd and 
slide upon them. It is denied also, by the plaintiff's counsel, 
that this timber carriage can properly be regarded as an 
organized vehicle, being made up for temporary use, of parts 
designed to be and generally separately used, and for otlier 
purposes, and that it is idle to pretend that it is like the 
passenger car described in the patent. Of this, you are to 
judge. 

It is further alleged by the defendants, that the Experi- 
ment and John Eiill locomotives, each with a single truck 
under the forward end, and the timber car used by Mr. 
"Williams on the Mohawk and Hudson Rail-Koad, were sub- 
stantially the same thing as the plaintiff's car. But these tlimgs 
were all introduced in 1833, and although before the date of 
the patent, were subsequent to the construction of the Colum- 
bus. The plaintiff shows that whatever these things con- 
tained which is embraced in his patent, was contained also 
in the Columbus. He insists, therefore, that he is in fact 
the first inventor of them. If this is so, then they do not 
stand in his way. 

A great deal has been said in the course of the trial, about 
inventive power, and the experis have been asked whether 
the differences between the plaintiff's car and those things 
which preceded it, required the exercise of the inventive 
faculty. On this point, witnesses have been examined on 
both sides. The defendants' witnesses say that these prior 
inventions were aubstantiallv like what the plaintiff has pat- 
ented, and that it recLuired no genius, after seeing those 
things, to construct the plaintiff's car. The experts upon the 
other side express a directly opposite opinion. It is probable 
that among liese gentlemen, fliere is really no great diversity 
of opinion, hut that they attach different meanings to the 
words invention and principle, &e., and that both speak truly 
according to their conceptions. It is right, in cases like this, 
to call experts to give their opinion. Other witnesses speak 
as to facts, but here the opinions of persons skilled in the sub- 
ject matter of the controversy are asked ; and I cherish an 
habitual respect for the opinions of learned men, thoroughly 
skilled in a subject on which they are called to speak. But 
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unfortunately, they give opposite answers to the same qiies- 
tion ; and "where, as is very apt to be the case in patent 
causes, about the same number of experts is called on each 
side, the case may he left where it would have stood, if they 
had not been called at all, and the jury are in the end 
obliged to rely on their own judgments in deciding upon the 
question on which the experts have given their opinions. 
Not that evidence of this, nature is to oe rejected, because 
it is conflicting ; but the juiy are to determine for themselves 
upon the weight 'which ought to be given to it, upon the one 
side and the other. And (brthis purpose it is the duty of the 
jury ill these, as in all other cases, to observe the demeanor 
of the witnesses under oath, and to observe whether they tes- 
tify deliberately and with proper reflection, and whether they 
appear to underatand the subject well, and to give such weight 
to the evidence of each as it shall appear to deserve. 

But it ia important, gentlemen, tliat you should understand 
the precise nature of this objection, of the want of novelty in 
the invention. It is not pretended that any other pereon pre- 
viously invented a rail-road passenger carriage like the 
plaintiff's. All that is insisted is, that the thine which was 
before in use for other purposes were bo nearly lilce tliis, that 
there is no ment in the plaintiff's invention which entitles 
him to a patent. The objection is, that he has, at least, but 
applied an old thing to a new use. The mere application of 
an old thing to another use, is not the subject of a patent, if 
it be only to what the law denominates an " cmahgous" use. 
Thus, it has been said, that after the invention of a spoon for 
the purpose of eating soup, a patent cannot be obtained for 
the discovery that it can be conveniently used also in eating 
peas. Nor could there be a valid patent tor the use of a 
coffee mill in grinding pepper. In sttch cases, no ingenuity 
at all is required to discern the applicability of the old im- 
plemeotto tnenew use. Itis a mere dictate of common sense. 

Bat it is a mistake to suppose that the right to a patent 
depends on the amount of ingenuity, thougnt, skill or ex- 
periment which has led to the invention. Invention means 
to find out ; and it is no matter how the thing is found out. 
A mere lucky thought may give a man a right to a patent, 
provided it be of something new and useful. Very often, a 
man, in trying to find out one thing, finds out anotlier ; and 
yet, tliougli his discovery be not the effect of design, but of 
mere chance, he is not on this account the less entitled to a 
patent for it. It is a mistake, therefore, to suppose that, to 
render an invention patentable, it must appear to have been 
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the fruit of extraordinary genius or talent, or laborious 
study. It is no matter how simple the thing is. Some of 
the most important improvements in tlie history of human 
progress have been exceedingly simple, or at least now ap- 
pear so. And there ia always danger of doing injnstiee m 
estimating the merit of inventions ; because, when we have 
become familiar with an invention, it may appear to have 
been very easy, when in tnith it was tar otherwise. One 
part of the evidence in the present case will serve to illustrate 
tliis, I allude to the deposition of Mr. Jervis, one of the de- 
fendants' witnesses. The effect of it is, to show that he de- 
voted a great deal of time and thought before he succeeded 
in applying the four wheel truck usefully to tlie locomotive 
engine. Mr. Jervis is conceded to he a man of high endow- 
ments, and of great eminence as a Civil Engineer. I will 
read to you his account of the inti-oduction and improvement 
of the engine on the Mohawk and Hudson Rail-Road. "I 
have paid," he says, "a great deal of attention, since I have 
been connected with rail-roads, to the constraction of loco- 
motive and cars. I have a good deal of knowledge of the 
principle upon which the running part of a locomotive and 
cars which ai-e now used, and which have been in use since 
I have been engaged in my profession, have been constructed 
and used. My attention has been particularly directed to 
the subject of the arrangement of the wheels of locomotives 
and cars, to facilitate the running of locomotives and cara on 
curves. My attention was very early directed to that sub- 
ject. It was a subject on which I had often thought a gi'eat 
deal, but made no ex])eriments until 1831. In 1831, and 
eai'ly in 1832, 1 was very much engaged in devising some 
means by which four wheels .could be substituted for two, as 
the leading wheels of the locomotive, and finally prepared a 
plan by wliich the forward end of a locomotive was sup- 
ported by a sort of independent carnage, consisting of four 
wheels. These wheels were placed neai- to each other, and 
working under tlie main frame of tlie engine, which rested 
mainly on the outside timbers, on friction rollers, supported 
in its lateral position on the frame of the independent carriage 
by a centre pin ; and this independent carriage being a suo- 
stitute for the two wheels formerly used." Mr. Jervis, you 
will see, here repr^ents himself to have been, as he doubt- 
less was, an original inventor or contriver of the gi'eat im- 
provement which he thus describes. But this was the year 
after Mr. Winans made a like application of four-wheeled 
trucks to the Columbus, and about the time of a similar im- 
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proveraent made by him on the locomotive Herald, as teeti- 
ned to by Mr. Alexander. Now, yon have seen that both 
tlie carnages deaeribed in the English hooka, to which 
I have referred, are locomotives ; designed, however, for 
purposes very different from the transportation of passengers 
over long rail-roade. One of them (Ohapman'e) is exhibited 
in the drawing with but six wheels, but the inventor eays that 
where the load is so heavy that it wiU injure the road, two 
paii-s of wheels may be eubstitnted for the single pair of 
wheels with fixed axles, and thia suggestion is relied on by 
the counsel for the defendants to disprove the novelty of the 
plaintiff's invention. Now, these books were equally acces- 
sible to Mr. Jervis and to Mr. Winans, and, considering their 
characters, and the nature of the purauite of these gentlemen, 
it seems not unreasonable to conclude that they were botli 
acc[uainted with them. But we see nevertheless, from the 
evidence of Mr, Jervis, that it was only after long and labo- 
rious study, that he succeeded in making an improvement in 
the locomotive corresponding with that which it is insisted 
Mr, Winans made in the passenger car. The locomotive in 
iise on tlie English railway Lad one pair of running wheels 
on a fixed axle, as the passenger carriages both in England 
and those in this country, (then few in number,) had a single 
pair of wheels on a fixed axle at each end ; and Mr. Jervis, 
after the eam^t and persevering devotion of his faculties to 
the subject, and, as far as we are apprised, with all the lights 
possessed by Mi'. Winana, at length succeeded in devising 
and adapting a four-wheel tnick for the support of the for- 
wai-d end of a locomotive, as Mr, Winans did in devising a 
like improvement for tlie support of each end of a passenger 
car. Now, witli these circumstances before us, I must say 
that it seems to me to be requiring a great deal at your hanos 
to ask you to say that there is no merit in what the plaintiff 
claims as his invention. But, gentlemen, it is for you to de- 
termine, whetlier you find in it any tiling substantially dif- 
ferent from tliese other things previously in use. No one, I 
beheve, pretends that any one of them could be beneficially 
used for tlie conveyance of passengers on railways, witliout 
extensive modifications ; but very slight changes of mechan- 
ism may sometimes be the subject of a patent. A case which 
has given rise to litigation in our own courts, may serve to ex- 
emplify this. The patent was for an improvement in the 
casting of rollers or cylinders. It was known before, that if 
a revolving motion conld be given to the molten iron when 
pouied into the mould, this motion, by force of the centrifii- 
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gal tendency tlms coniiminicated to the ilaid, would prodnee 
nie useful effect of throwing the pure iron to the outside, 
leaving the dross within ; and it had long been desired to 
discover a means of producing this revolviug motion in cast- 
ing rollers or cylinders. A workman employed in an iron 
foundry at Pittsburgh, discovered that if the melted iron, in- 
stead of being poured into the mould in a vertical or hori- 
zontal direction, were poured in, obliquely, the revolving 
motion would be obtained. For this purpose it was only 
necessary to change the direction of the tube already in use, 
and this is what the man did, and he obtained a patent for 
his invention ; having thereby produced a new and useful 
I'esult. Another illustration by an Enghah judge is this : If 
a surgeon goes to a mercer's shop and sees him cutting velvet 
or aili with a pair of scissora, and he says, I see how well 
your scisaora cut, and I can, by putting a 'knob at the end, 
use them instead of a lancet, to cut siiin, he might get a 
patent for that. The general principle is this, that wherever 
a man finds out by accident or design, hy much or little 
study, a new and substantially useful thing, and sliows how 
it may be usefully applied, he is entitled to a patent, and the 
question here for you to decide, gentlemen, ib, whether the 
plaintiff has not done this. It is certainly no insignilicant 
fact, that carriages like that described by the plaintiff' 
in his patent, have ^superseded tlie kind of vehicle pre- 
viously used, and are now in universal use in this countiy. 
By means of tliem we have been enabled to construct our 
roads far more cheaply than we could otherwise do, by ad- 
mitting curves of comparatively short radii, and yet to run 
them at high speed, with long, convenient, safe and strong 
carriages. But, gentlemen, the question of fact as to the 
novelty of the invention, is one which you are to decide, 
and in all that I have said I must not be understood as desu'- 
ing in any manner to dictate to you the verdict you are 
to render on this point. 

But it is further argued on the part of the defendants, that 
admitting the invention of the plaintiff and its novelty, he 
has abcmdoned it, by suffering it without objection to go into 
public use, in the Columbus, the timber cars, and tlie loco- 
motives, and that he cannot now reclaim it. If what is as- 
serted as a fact be ti-ue, this result wilL follow as a legal con- 
sequence. Thus, for example, assuming that Mr. Jervis 
was the first inventor of the improvement desciibed by him, 
in the locomotive, not having at tlie time taken a patent for 
it, and having permitted it to become publicly known and 
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used without objection, lie has no longer any n'ght to claim 
it as his own exclusive property. Tlie law in this respect is 
jnst, for otherwise the public would be deceived, and the in- 
ventor, after first making all the proUt from his invention 
that he could without a patent, might still secure to himself 
ita exclusive use for fourteen years longer. Does this case 
come within the rnle, and witl'iin the reason of it, and has 
there been an abandonment by Mr. "Winans of his in- 
vention i 

Tlie answer given to this objection by tlie plaintiff is, that 
he did not in fact perfect his invention until the fall of 183i. 
It is true that the Columbus was built and Tpxit into use in 
1831 ; but it is described by the witnesses connected with 
the Baltimore and Oliio Boad, as imperfect and unsatisfac- 
tory; and it is insisted that the whole intermediate peiiod, 
until the fall of 183i, was employed by the plaintiff in 
making the necessary experiments to perfect it. It was 
daring this period that the other three cars were built ; and, 
considering the importance of the subject, and the natural 
anxiety evinced by the gentlemen charged with the interests 
of the road, as represented by themselves in their depositions, 
this explanation of the delay seems reasonable. It was not 
until tiie fall of 1834 that a carriage of definite form and 
arrangemeat was agreed upon, and the application of the 
plaintiff for a patent seems to have been simultaneous witii 
this determination. Now the law allows to an inventor a 
reasonable time to make experiments, for the purpose of ma- 
turing his invention and ascertaining its practical utility. 
Tlie object of the patent law is to benefit the pubhc by 
stimulating ingenious men t(f the useful exercise of their in- 
ventive faculties ; and this object is beat attained by allow- 
ing them sufficient time to aeliieve the highest degree of 
success of which they are capable. The law, with certain 
limitations, accordingly permits this. If an inventor was re- 
(juired to take out a patent, if at ali, upon the fii"st occur- 
rence of a thought of something apparently promising 
utility, not only would the policy of tlie law be obstructed, 
but inventors would be harassed and subjected to unneces- 
sary expense. The law, however, requires the inventor to 
act in this respect with sincerity, good faith and prudence. 
In applying these principles to cases, as they ainse, reference 
must necessarily be had to the particular circumstances by 
which they are characterized. If the invention be of a 
nature to admit of the necessary experiments by the in- 
ventor in his own house, a more stringent rule may right- 
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fully be applied to the case, than to one in which such ex- 
periments can only be made in public. Sneh is the nature 
of the plaintiff's alleged invention ; and he ia entitled to a 
liberal mtei'pretation of the law of abandonment. It was 
only on the Baltimore and Ohio Eail-Eoad, and by the 
assistance of many persons, that the reality and utility of his 
supposed invention could be tested ; and it was stipulated 
between him and the company, that he shoidd have the use 
of the road for this pui'pose. But it is testified tliat his 
cars did not 'work well, and that, from time to time, he 
changed their construction, and that finally, in the fall of 
1834, he completed hie invention and obtained his patent. 
In short, gentlemen, you are to decide whether, under ail 
the circumstances of the case, tlie plaintiff is to be considered 
to have dedicated his invention to the pnblic, or to have lost 
his right bv neglect. In other words, you are to decide 
whether he has not fully and fairly acted up to tlie spirit of 
the law. If so, his patent is not invalidated by delaying his 
application for it. 

Lastly, it is denied by the defendants that they have in- 
fringed the plaintiff's rights, admitting the validity of his 
patent. Several witnesses have testified, in general tei-ms, 
that the caniages in nse on the defendants' road, as well as on 
tJie other rail-roads in this State, are substantially hke that 
described in the plaintiff's patent ; and Mr, Pond testifies 
that he saw cai-s in use upon the defendants' road, having 
certain iron work upon tnem matle by him for the defend- 
ants, while, on the other hand, some of the witnesses for the 
defendants have pointed out certain differences between 
their carriages and that of whifth the plaintiff claims to be the 
inventor. But, gentlemen, this question of infringement is 
one upon which you are to form and express your own judg- 
ment. It may not be amiss to observe that it is no reproach 
to the defendants, in particular, that they infringe the plain- 
tiff's patent, if tliey do eo, and the plaintiff is not seeking 
exemplary damages from iJiem. It is stated to be his desire 
simply to settle his rights, and it is accordingly agreed that 
if yon find for the plaintiff, the damages shall be assessed at 



After concluding his ciiarge, his Honor, Judge Conkling, 
in answer to several prayei-s tor insti'uctions, offered by the 
defendants' counsel, further instructed the jury in substance 
as follows : 

That it was undoubtedly true that a patent could not be 
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taken merely for a purpose, end or object, but that he 
doubted the pertinency of any instruction on that point in 
this case, because the patent here was not for a purpose, but 
for the means of effecting a purpose. 

That the specification -was sufBcient, if the patentee had 
described a carriage susceptible of an attachment of the 
power to the body, and if the drawing showed such mode of 
attachment, and that the plaintiff suffered no disadvantage 
from not stating it in his written specification, and although 
the drawing was not to be taken into consideration for the 
purpose of measuring the extent of the claim, yet it might 
be considered in ascertaining whether what he claimed was 
new, 

Tliat the patent was valid, if tlie plaintiff's car was sub- 
stantially on the whole a new and useful thing. 

Tliat if a thing, substantially like the plaintiff's car, had 
been described, prior to his invention, in some public work 
that had been produced, tlien the patent was not good ; but 
that it was not enough that the description should merely 
suggest tlie idea of the invention. 

Qliat it was a question of fact for the jury, whether the 
specification was sufficiently exact and intelligible, in refer- 
ence to the position of the tracks. 

That, in order to find for the plaintiff, the jury must be 
convinced that what the plaintitf had patented is useful; 
but that any degree of utility was sufficient to support a 
patent — the word useful in the patent law being used in 
opposition to frivolous or noxious ; and that, with regard to 
the question of side-bearings, although the jury should think 
it better to have longer bearings than the plaintiff contem- 
plated, that cordd not take away the utility of his invention, 
as it was not necessary that the thing patented should be the 
best possible thing of the kind that could be made. 

That if the juir believed that the intermediate time between 
putting the Columbus into use and the taking out of his 
patent was devoted, by the plaintiff, in good taith, to the 

Eerfecting of his invention, he could not oe considered as 
aving abandoned it ; but that if the invention was perfected 
in the Columbus, there could be no need of further experi- 
ment. 

That, in order to warrant the jury in finding an infringe- 
ment by the defendants, they must be shown to have used 
either the same thing, or substantially the same thing as the 
plaintiff's invention. 
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Tlie jiny rendered a verdict in favor of tlio plaintiff, tor 
the stipulated damages. 

A motion for a new trial in tiie foregoing case of Koss 
Winans m. The Schenectady and Troy Eail-Koad Company, 
was made by the defendants, and ivas argued before Mr, 
Jnstice Nelson and Judge Conklihg, in July, 1851. In 
September, 1851, the motion for a new trial was denied. 
Mr. Justice ^Nelson delivered the following written opinion : 

Nklson, J. — I. I have examined the various grounds pre- 
sented by the counsel for the defendants on the motion for a 
new trial, and after the fullest consideration, am of opinion 
the motion mnst be denied. 

Most of the exceptions tafeen at the trial, and relied on in 
the argument here, are founded upon what we regard as an 
entire misapprehension of the thing claimed to have been 
discovered by tlie plaintiff, and for which tlie patent has 
been issued. This will be seen on a reference to tne instruc- 
tiona prayed for by the defendants, upon which most of the 
questions in the case arise. They assume that if any mate- 
rial part of the arrangement and combination in the con- 
struction of the cars or carriages described in the patent was 
before known, or in public use, it is invalid; and hence 
various parts were pointed out by the counsel at the ti-ial, 
and the court requested to charge, that if either of tliem was 
not new, the jury should find a verdict for the defendants. 

Now, the answer to all this class of exceptions is, that the 
patentee sets up no claim to the discovery of the separate 
parts of the arrangement which enter into the construction 
of his cars. These may be old and well known, w3ien taken 
separately and detached, for aught that concerns his inven- 
tion. His claim is for tlie car itself, constructed and arrang- 
ed as described in his patent. Tiiis, I think, is the clear 
meaning of the specification and of tlie claim as pointed ont 
in it. Proving, tlierefore, that parts of the arrangement and 
construction were before known, amounted to nothing. The 
question was, wliether or not cars or carriages for running on 
rail-roads, as a whole, substantially like the one described in 
the patent, had been before known or in public nse, not 
whether certain parts were or were not substantially simiJar. 

The ai'gument presupposes that the claim is for the dis- 
covery of a new combination and arrangement of certain 
instruments and materials, by means of which a car is con- 
etmcted of a given utility ; and that if any one or more of 
the supposed combinations turns out to be old, the patent is 
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invalid. This iB the principle upon which much of the 
defence has been placed. But no auch claim is found in the 
patent. No pai-fcicular combination or arrangement is point- 
ed out as new, or claimed as such. The novelty of the dis- 
covery is placed upon no such ground. On the contrary, 
the result of the entire arrangement and adjustment of the 
several parts described, namely, the rail-road car, complete 
and fit for use, is the thing pointed out and claimed as new. 
This is the view taken by the Chief Justice of the patent, in 
the case of tlie present plaintiff against the K^ewcastle and 
French Town Turnpike and Rail-Eoad Company, tried be- 
fore him in the Maryland District-, and which was adopted 
by the judge in the trial of this case. 

II. It was further insisted, on the part of the defendants, 
that if the relative position of the two bearing carriages to 
each other, constituted a material part of the arrangement in 
the construction of the cars, the patent was void, unless the 
jury should find that the specification described with suf- 
ficient precision the location of these bearing carriages un- 
der the body of the car, so as to enable a mechanic of skill 
in the construction of cars, to place them at the proper distance 
apart, without experiment or invention. It was also con- 
tended that the remoteoess of the beai-ing carriages from 
each other, was not so described in the specification, as to 
constitute any part of the improvement. 

In respect to this branch of the case, the Court charged 
that the relative position of the bearing carriages to each 
other, in the construction of the car, was a material part of 
the arrangenient of the patentee, and left the question to the 
jury whether or not he had sufficiently described the position 
of the trucks, having in view their distance apart, and also 
from tlie ends of the car body, suggesting at the same time, 
that the location must always depend, in a measure, upoa 
the length of the body. 

It will be seen, on looking into the specification, that the 
location of the trucks relatively to each other under the 
body, as well as the near proximity of the two axles of the 
truck to each other, form a most essential part of the arrange- 
ment of the patentee in the construction of his cars. 

Great pains have been taken to point out the defects in the 
existing four-wheel cars, and the impediments to be encoun- 
tered and overcome in the running of cars upon rail-roads, 
as the latter are usually constructed. The patentee states, 
that in the construction of them, especially when of con- 
siderable length, it has been found necessary to admit of 
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lateral curvatures, the radins of which is sometimes but a 
few hundred feet, and that it becomes important, therefore, 
to 90 construct the cara as to enable them to overcome the 
difficulties presented by these cm-vatures, and to adapt them 
for mnuing with the least friction practicable on all pai-ts of 
the road. The friction refen'ed to, is that which ai'iaes be- 
tween the flanges of the wheels and the rails, causing great 
loss of power, and destruction of the wheels and rails, besides 
otJier injuries. For this purpose, he constructs two bearing 
carriages, each with four wheels, which are to sustain the 
body of the passenger or other car, by placing one of them 
at or neav each end of it, as particularly described. The 
two wheels on either side of the troct are to be placed very 
neareach other — the spaces between their flanges need be no 
greater than is necessary to prevent their contact with each 
other. The car body rests upon bolsters, supported on each 
of the two beaiing carriages or four-wheel trucks, the bol- 
sters so constracted as to swivel or turn on each other, like 
the two front bolsters of a common wagon. The body of the 
car may be made of double the length of the four-wheeled 
car, and is capable of carrying double its load. The truck 
may be so placed within the ends of the car as to bring all 
the wheeb under it, or without the end, so as to allow the 
body to be suspended between the two bearing carriages. 
The patentee further states, that the closeness of tno fore and 
hind wheels of each bearing carriage, taken in connection 
with the use of two hearing carriages, arranged as distant 
ft'om each other as can conveniently be done for the support 
of the car-body, with a view to the objects and on the prin- 
ciples before set forth, is considered by him as an important 
feature of the invention ; for, by the contiguity of the fore 
and hind wheels of each bearing carnage, while the two 
bearing carriages may be at any desirable distance apart, 
the lateral friction from the robbing of the flanges against 
the rails is most effectually avoided, while at the same time 
all the advantages attendant upon placing the axles of a 
four-wheeled car far apart are obtained. The two wheels 
on either side of the bearing carriages may, from their 
proximity, be considered as acting like a single wheel, and, 
as these two bearing carriages may be placed at any dis- 
tance from each other, consistent with the required sti'ength 
of the body of the car, it is apparent that all me advantages 
are obtained which result from having the two axles of a 
four-wheeled car at a distance from each other, while its in- 
conveniences are avoided. 
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Among the principles stated by the patentee to be taken 
into consideration in tlie construction of tlie ear is, that the 
greater the distance between the axles, while the lengtli of 
Sie body remains the same, the l^s the inflnence of shocha 
and concussions occurring on the road ; and hence the relief 
from tliem, when the tracks are placed under the extreme 
ends of the body, is greater than when placed midway he- 
tween tho centre and the end. 

It is apparent from what we have already referred to in 
the specincation, and still more manifest on a perusal of the 
whole of it, that the improvement in this part of the arrange- 
ment does not consist m placing the axles of the two trucks 
at any precise distance apart, in the construction of the car, 
or from each end of the body. The distance used must neces- 
sarily depend somewhat upon the length of the ear and 
strength of the materials of which it is built, and hence it 
was impracticable to specify in feet or inches the exact dis- 
tance from the ends of the car body at which it would he 
best to arrange the trucks. Keither do the advantages of a 
car, constructed and arranged as described, depend upon the 
trucks being placed at a specified distance from the ends, or 
80 that there may be a specified distance between the axles. 
Having in view the defects in the existing cars, and other 
difficulties to be encountered, some considerable latitude 
may be allowed in tliis respect consistent with the object 
sought to be attained, to remedy the defects in the existing 
cars. All the principles for the construction of one, for the 
pui-pose of overcoming these difSculties, and remedying 
these defects, are particularly set forth in the description 
given by the patentee. We think the specification suf- 
ficient, and that the Court was right in the opinion expressed 
on tliis branch of the case. Any mechanic of skiil could 
readily an'ange the bearing carriages in connection with the 
hody of the car, so as to secure the advantages so minutely 
and clearly pointed out, and which are shown to attend 
the practical working of cars constructed in the manner 
described. 

ni. The questions of originaHty and of infringement were 
questions of fact, and depending upon the evidence, and 
were properly submitted to the jury. We think the weight 
of it decidedly with the verdict, 

IV. The patent in this case was originally issued 1st 
October, 1834, and was recorded anew 7th of June, 1837, 
according to the act of Congress of the 3d of March, 1837, 
(5 St. at Large, 191.) No drawings were attached to the 
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original patent, nor was there any reference therein to draw- 
ings. On the 35th of September, 184'8, the patent was ex- 
tended for the term of seven years from the 1st of October, 
1848. Tlie plaintiff gave in evidence, at the commencement 
of the trial, a certified copy of the patent and specification, 
certificate of the extension, drawing with references to the 
same, and an affidavit of the plaintiff made November 19, 
1838. The drawing was not filed at the time the patent was 
recorded anew, but was filed on the l9th of K"ovember, 1838. 
The counsel for the defendants objected to the evidence, on 
the grounds — 1st. That it appeared that no drawing was 
annexed to the original patent ; and 2d, that the act of Con- 
gress did not make such a drawing evidence. The Court 
also instructed the jury, in summing up the case, that the 
drawing, a certified copy of which had been given in evi- 
dence, was to have the same force and effect as if it had 
been referred to in the specification, and was to be deemed 
and taken as part of the specification. 

The first section of the act of 1837, provides that any per- 
son interested in a patent issued prior to the 15th of Decem- 
ber, 1836, may, without any charge, have the same recorded 
anew, together with the descriptions, specification of claim 
and drawings annexed or belonging to the same ; and it is 
made the duty of the Commissioner to cause the same, or 
any authenticated copy of the original record, specification 
or drawing which he may obtain, to be transcribed and 
copied into books of record kept for that purpose ; and when- 
ever a dratoing was not originaU/y mmexed to the patent, wnd 
refffrred to m the Bmaification, <my drawmg produced as a 
ddincaiMn of the wAiention, being verified %y oath vn, such 
manner as the Commissions shall rehire, mem he i/ra/ns- 
mitted and, placed on file, or copied as aforeso/id, together 
with the certificate of the oath, or such drawings may he 
.m,acle in the office, under the Erection of the Commissioner 
in confcrrmty with the specification^ 

The second section provides, that copies of such record 
and drawings, certified by the Commissioner, or, in his 
absence, by the chiefclerk,shallbeOTiOTfflyam evidence of the 
particulars of the invention and of thepatent granted therefor, 
in any judicial Oonrt of the United Stat^, in all cases where 
copies of the oi-iginal record, or specification and drawings, 
would be. evidence, without proof of the loss of such originals. 
This section also provides that no patent issued prior to tlie 
aforesaid 15th day of December, 1836, shall, after the first 
day of June then next, be received in evidence in any Court 
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on behalf of tlie patentee, unless so recorded anew, and a 
drawing of the invention, if separate from the patent, verified 
as aforesaid and deposited in the patent office. See, also, 
section third of the same act. 

It is c^uite clear, upon the ahoTe provisions of the act, tha 
the Court was right m admitting the drawing, in connection 
with the patent and specification, in evidence. Tlie whole 
together are mude prima fade evidence of the particulars of 
the invention and of the patent granted therefor. 

The weight to he given to the di'awings furnished under 
the act, by way of enlarging or explaining the description 
as given in the specification, is another question. That will 
depend upon the circumstances of each particular case. As 
a general rule, they will not be effectual to correct any 
material defect in the specification, unless it should apjiear 
that tliey correspond with one accompanying the original 
specification of the patent ; otherwise, in case of discrepancy 
between the drawing and specification, the latter should pre- 
vail. Care must be taken to avoid imposition by the use of 
the newly furnished drawing, and for this purpose the speci- 
fication will afford tlie proper correction, unless tlie plaintiff 
foes further and shows that it conforms to the one originally 
led. 

The charge that the drawing in this case was to have the 
same force and eftect as if it had been referred to in the 
specification, and was to be deemed and taken as part of it, 
was, perhaps, too strong, as it respects the drawings furnished 
mider the act of 1837. The principle is true as it respects 
those accompanying the origmal application for the patent, 
but can hardly be said to be applicable to the full extent 
stated, in the case of these newly furnished drawings. The 
principle might open the way to imposition and fraud. As- 
suming that there is nothing but the oath of tlie party attest- 
ing that tlie drawing afl'ords a true delineation of the inven- 
tion, the specification should prevail in case of a material 
discrepancy. But, admitting the instruction in this respect 
not to be strictly correct, and that too much weight was 
given to the drawing, we do not see that it would have 
altered the result. The specification afforded a sufficient de- 
scription of the invention independently of the drawing. 
Some slight additions that improved the working of the car, 
were open to some question, whether they were embraced 
in the specification, but they did not enter into the essence 
of the invention, or constitute any substantial part of the im- 
provement. Time and experience usually indicate these 
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slight additions and alterations, and they shonld be regarded 
as consequential results, belonging to the inventor. It re- 
quires time and experience usually to perfect the machine, 
and improvements derived therefrom are justly due to him. 

V. As to the prior use of the car Columbus and others, 
constructed by the patentee before he made application for 
his patent, we think the insti'uction of tlie Court coiTCct. 
The law allows liie inventor a reasonable time to perfect his 
invention by experiments ; and these could be made in this 
instance only by putting the ear in the service of those con- 
ti-olling lines of rail-roads. There were repeated failures in 
the experiments tried, and the cars abandoned before the 
perfection of ttie ear described in the patent. These experi- 
ments and trials sufficiently account for the previous use set 
up by way of forfeiture of the invention. 

Upon the whole, after a careful examination of the ease, 
and of all the points made by the defendants on the argu- 
ment, many of which have been noticed above, we are satis- 
fied that the verdict is right, and that a new trial should be 
denied. 

In November, 1855, an action at law, brought by lioss 
"Winans against The New-York and Harlem Kail-Eoad Com- 
pany, in the Circuit Court of the United States for the 
Southern District of New- York, for an infri^ement of the 
foregoing Letters Patent, was tried before His Honor Hr. 
Justice Nelsok and a jury, at New-York. The following 
was the charge of Judge Nelson to tlie jury on that trial : 

Gebtlembn OS THE JuRT I The firat question in this case 
is — what is the thing, the machine, or instrument which the 

Elaintiff claims to have invented ? It is essential to compre- 
end this, in order to ascertain whether it is new — ^never be- 
fore known, or in public use ; and is also essential to enable 
you to determine whether the cars used by the defendants 
are a violation of the patent. It will be necessary, therefore, 
in the first instance, to turn your minds to the patent and the 
description of the improvement claimed, and which is there 
to be found. The description, I think I may say, is one of 
unusual cleai'ness and precision for instruments of this char- 
acter. We have had no difficulty ourself in ascertaining from 
it the improvement as claimed by the patentee, as it defines 
not only the arrangement and construction of the car — the 
running gear and the body™but also the principles govern- 
ing the same, and upon which the improvement is foniided. 
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The patentee refers in the beginning to the niimerona eiirya- 
turea in tlie rail-roads of this country, the radius of which, in 
many instances, is but a few hundred feet, and to the friction 
arising between the flanges of the wheels and the rails, caus- 
ing a To^ of power, and aestruction of both wheels and rails. 
He tlien reftrs to the high velocities on rail-roads by tlie 
modern improvements in locomotive engines, and the demand 
of public opinion — of the business interests of the countiy — 
for this description of speed, and also to the consideration, 
tliat certain things in the construction of both roads and cai's 
become important which were not, and would not have been, 
at the old rates of speed. He observes that the great mo- 
mentum of the load and intensity of -the shocks and concus- 
sions are among the things to be noted and provided for. 
The patentee then refers to the &ct, that passenger and other 
cars, in general use upon rail-roads, have but four wheels, the 
axles of whicb are placed from 3 J to 6 feet apart, tlie distance 
being governed by the nature of the road upon which tliey 
are run, and other considerations. He then observes that, 
wben the cai's (meaning the four-wheeled cars) are constructs 
ed so that the axles retain their parallelism, and are at a 
considerable distance apart, there is, of necessity, atendency 
in the fianges of the wheels to come in contact with the 
rails, especially on a curvature of a short radius, as the axles 
then vary more from the direction of the radii ; and that, 
from this consideration, when taken alone, it would appear 
to be best to place the axles as near each other as possible, 
fbus causing them to approach more nearly to the direction 
of the radii of the curves, and the planes of the wheels to be 
more in the line of the rails. But there are other considera- 
tions, he says, that must not be overlooked in the construc- 
tion of the car, namely, the increased force of the shocks from 



obstructions at high velocities ; and he obseiTes that the 
greater the distance between the axles, wJiile the length 
of tlie body remains the same, the less is the influence of 
these shocks and concussions. In consequence of this, he 
says, a compromise is most commonly made between theevils 
resulting from a considerable separation and a near approach, 
as, by the modes of construction now (meaning then} in use 
in respect to the fom'-wheeled cars, one of the advantages 
which he has referred to must be sacrificed to the other. The 
patentee then refers to the fact that the lateral curvatures of 
the roads, togetlier with their irregularities, create these difficul- 
ties—are at the foundation of these difBculties. It becomes 
very important, therefore, he observes, both as regards 
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comfort, safety and economy, to devise a mode of comljining 
the advantages derived from placing the axles a consider- 
able distance apart, with those of allowing them to be 
sitnated near to each other. 

Kow, gentlemen, this is a result to which the patentee 
arrives, after his discnssion of the varions difHcultiea to be 
encountered in the construction of the car, and it may be 
said to be the leading idea — the general principle — the fun- 
damental principle, if you please — embodied in tlie eight- 
wheel car, and which he has subsequently described. I 
will call yonr attention to it again, because it brings out the 
principle upon which the eight-wheel car has been con- 
structed by the patentee. It tends, therefore, very much to 
develop the leading features — the controlling features of 
that construction. He says : It becomes very important, 
both as regards comfort, safety and economy, to devise a 
mode of combining the advantages derived from placing the 
axles at a considerable distance apart, witli thcrae of allow- 
ing them to be situated near to each other. He then refers 
to the attempt to overcome these difSeulties by tlie use of 
coned wheels, and to the partial remedy thereby, bnt points 
out the failure of the use of those alone, under high velocity, 
to get rid of the embai-rassment. 

The patentee then explains the object of his invention, 
which, among other things, is to make such an adjustment 
or arrangement of the wheels and axles, as shall cause the 
body of the car or carriage to pursue a more even, direct 
and sate course than it does as cars are ordinarily construct- 
ed, both over tlie curved and straight parts of the road, by 
tiie desideratum of combining the advantages of the near 
and distant coupling of the axles, and other means which he 
has described. 

He then describes the arrangement and constraction of his 
ear, which I will not take up your time in reading. It has 
been read so often, and so frequently illustrated and exem- 
plified in the progress of this trial, that I have no doubt you 
are familiar with it. It will be found upon the copy of the 
patent which I have between folios 31 and 28. And then 
comes the claim. The patentee says, after describing the con- 
struction of bis car ; 

" I do not claim as my invention tlie running of cars or 
carriages upon eight wheels, this having been previously 
done; not, however, in the manner or for the purposes 
herein described, but merely with a view of distributing the 
weight carried, more evenly upon a rail or other road, and 
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for objects distinct in eliaraeter from those wliicb I Iiayo 
had iu view, as herein before set forth. 'Nor have the 
wheels, when thna increased in number, been so arranged or 
connected with each other, either by design or accident, as 
to accomplish this purpose. What I claim, therefore, as my 
invention, and for which I ask a patent, is, the before de- 
scribed manner of arranging and connecting the eight wheels, 
which constitute the two bearing carriages, with a rail-road 
car, so as to accomplish the end proposed by tlie means set 
forth, or by any otnei's which are analogous and dependent 
upon the same principles." 

The claim itself explains the improvement set up by the 
patentee. It is the arrangement and construction and adjust- 
ment of the eight-wheeled car, as described in his specifica- 
tion — th& caff as a whole. The patentee claims no right aa 
inventor to any of the constituent parts of the car — the 
wheels, the axles, the peculiar construction or framing of the 
running gear of the bearing carriages, the contrivances by 
which mey are connected together, the springs, the bolsters, 
the turning of them upon ih.% centre, or the swiveling of the 
trucks— nothing of this is claimed as new on the part of the 
patentee. This is plain from the terms of the claim, which 
IS the construction and arrangement and adjustment of these 
various parfB into a car as a whole, combming the advan- 
tages which he has set forth, as he claims. 

B^ow, it is proper to observe, that this improvement, aa 
claimed by the patentee, is made upon the existing four- 
wheel car then in general use, and which, as has appeared 
in the progress of this trial, is still in iise in England, and, 
probably, upon the Continent, unless tliey have adopted our 
eight-wheel cars, some specimens of which I have understood 
have been sent to the Continent. It will, therefore, be 
proper and useful for you to examine this four-wheel car as 
then in general use, and the evidence in respect to it. Mod- 
els have been introduced and exemplified, and no doubt you 
understand it. But you should inquire into this fact, in 
order to ascertain whether or not the difficulties described by 
the patentee existed upon curved roads at great velocity — -I 
mean as respected this four-wheel car then in use upon roads 
with high velocity and with short curves— and wnetlier or 
not the eight-wheel car, as arranged and consfcructed by the 
patentee, is an improvement upon it. This is one of the 
qu^tions in the case for your consideration, and, as to this, 
you will probably not have much difficulty. From the time 
they were first brought out in Baltimore — I mean the eigbt- 
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wheel cars — it is admitted on all sides, that they hare gener- 
ally taken tlie place of the previous four-wheel cai', and their 
use soon spread throughout the rail-roads of the United 
States, and, for aught that appears before iia in this trial, the 
first construction and aiTangement, and adaptation of those 
eight-wheel cars to the rail-roads of this country was in Balti- 
more, and they were constructed and arranged for the Baltimore 
and Ohio Eail-Koad Company, and the Washington Branch 
of it. It was offered, it is true, to he shown, on the part of 
the defendants, that one — that is an eight-wheel car — was 
brought out in Massachusetts in 1838, but that fact, at that 
late day, affords no exception to the truth of the remark I have 
made ; for the eight-wheel car, what ia claimed by the paten- 
tee to he the perfected car, the ear completed, and upon 
which the patent was founded, was made as early as the be- 
OTining of the winter — sometime in December, 183i — ^the 
Washington cars, some four years before the e' ' ' ""'" " "^ 



Now, gentlemen, if I have succeeded in explaining to you 
the improvement described in the plaintiff's patent, and 
claimed by him, upon these four-wheel cars, by the consti'uc- 
tion of an eigbtrwheel car, as I hope I have, the next ques- 
tion to which your attention must be called is this — whether 
or not this eight- wheel car, this improvement as thaa described 
in the paten^ and as first brought out in Baltimore — whether 
this was the improvement of the plaintiff. This is one of 
the material questions in the case, which, as you have already 
discovered, has been moat seriously contested between the 
parties. After calling to your minds the construction given 
by tlie Court to the patent, and to what constitutes the im- 
provement which is daimed to have been reduced to practi- 
cal use — after yon have aacei'tained and comprehended this 
improvement claimed by the plaintiff, and descnbed in his 
patent — after this, which is a question of law, (I mean so far 
as the constructionofthe patent is concerned—) afteryou have 
ascertaiaed what is claimed by the plaintiff as his improve- 
ment, the question whether or not he was the first inventor 
of it is a qutetion of fact, which belongs to you to detennine. 
The burden of the evidence — for the greater portion of the 
time, the long time which has been consumed in this trial — 
has been directed on both sides to the solution of this ques- 
tion. The patent of the plaintiff, given in evidence, and the 
extension ot it for seven years, which has also been given in 
evidence, together with the testimony of the experts intro- 
duced on the part of the plaintiff in tlie opening of the case, 
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fariiish prima facie evidence that the plaintiff was the flret 
and original inventor of the iinproveinent claimed, and of its 
utility ; and, therefore, the hnrden of showing that he was 
not the first and original inventor, and of the inutility of the 
patent, rests upon me defendants. They are obliged to as- 
sume this position in that stage of the trial. Accordingly, 
they have gone into evidence at large for the purpose of satis- 
fying you upon these points, and yon have before you, fii^t, 
the evidence from Baltimore, for the purpoee of showing 
this— that, assuming the ear described in the plaintiff's 
patent to be the improvement upon the foar-wheel car, and 
that it was new and useful, yet the defendants insist, upon 
this evidence, that the plaintiff was not the fii-st inventor, 
but that somebody else was. They refer to the timber, the 
wood and the trussel cars, and much evidence has been given 
in respect to these cars. The plaintiff, on the conti-ary, in- 
sists that neither of them embodied his improvement, or that 
if any of them did, it was constrncted after his invention, 
which it is claimed is carried back upon the evidence to the 
fall 9r beginning of the winter of 1830. iN'ow, gentlemen, I 
am not going over this evidence on either side. It has been 
so ampfy and ably discussed by the learned counsel upon 
both sides, that I cannot doubt that you are familiar with 
every material portion of it. It will be for yon to say, 
upon the evidence, whether or not the defendants have fur- 
mshed evidence to satisfy you that tlie plaintiff was not tho 
first and original inventor, but that somebody else was. 
They have that burden upon them. It will be for you to 
determine, upon the whole of the evidence, whether they 
have overcome the patent, and tlie evidence furnished in 
support of it. 

Then another ground is taken, viz., that there is nothing 
new in the arrangement or coustruction of the car, as de- 
scribed in the patent, but that it was old, and before in pub- 
lic use ; and they say that it is to be found in Chapman's 
patent and drawings, and also in Tredgold and Fairlamb — 
although, as to the two latter, they are not much relied upon — 
in tlie Quincy car, in the Allen locomotive, and in the Jervis 
locomotive. All these have been brought out in tlie pro- 
gress of the trial, and amply examined and discussed, and I 
am persuaded that you are entirely familiar "with all the 
evidence bearing upon this branch of the case. The ques- 
tion upon it will be, whether or not you find the improvement 
of tlie plaintiff — the improvement existing in the arrange- 
ment and construction of his eight-wlieel car npou the four- 
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